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AnThe yin & the yang ar e
they exist together in the harmony of a
per f ec tr A WSE Wise Qibtes of Wisdom

A NYinyang (i)s a process of harmonization
ensuring a constant, dynamic balance of all

t hi n gte‘ﬁ1e€Encyclopedia of Philosophy (IEP) (ISSN-2262) at
http://www.iep.utm.edu/yinyang/
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A International commercial arbitration (ICA) is a consensual and
non-curial or alternative dispute resolution process for the
determination of transnational commercial disputes.

A Arbitration (international and domestic) is readily
distinguishable from other forms of ADR and has been
descri bed as nlitigation 1 n th

A ICA Is seen to offer many advantages over litigation, including
neutrality, expedition, party autonomy, flexibility in procedure,
confidentiality, the ability t
binding nature, and a simple and effective process for
enforceability of awards. These factors are integral to success
of arbitration in an international context.
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Development of an internationally recognised harmonised
procedural jurisprudence:

A ICA has led to the development of an internationally
recognised harmonised procedural jurisprudence combining
the best practices of both the civil and common law systems,
taking into account diffuse cultural and legal backgrounds and

philosophies.

A The new jurisprudence is establishing an accepted procedure
for dispute resolution which is of benefit to international
arbitration, as well as modern jurisprudence generally.
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A To be effective ICA requires:

A the support of domestic courts applying domestic laws
(/lex arbitri) which gives effect to the New York

Convention (and if applicable a UNCITRAL Model Law (or
other suitable) /ex arbitr);

A but not interference from those courts in the sense of

Intervening other than that permitted under the /ex
arbitri

A see Art 5 Model Law.
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For ICA to operate and be effectual, the consensual process must
be supported by national laws such as:

the law governing the arbitration agreement (including its
construction, validity and performance)

the lex arbitri which will give legal force and effect to the process of
the arbitration and the supervisory role of national courts supporting
It;

the lex causa which is the law governing the substantive contract;

the national laws which legislate for the enforcement mechanisms of
the NYC in the place where the award is to be enforced.

The procedural rules of the arbitration; and

other applicable rules, non-binding guidelines and
recommendations, including UNCITRAL/IBA guidelines.
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A New York Convention on the Recognition and
Enforcement of Foreign Arbitral Award9©58
(NYC)

See http://www.newyorkconvention.org/

A UNCITRAL Model Law on International

Commercial Arbitrationl985 (as amended
2006)

A (Model Law )

see: http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration.html
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The NYC, often described as the most successful
Instrument in international trade law having 156 state
parties, is the keystone of the ICA system.
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It is primarily concerned with two matters:

A A the recognition of, and giving effect to, arbitration
agreements;

A A the recognition, and enforcement, of international
(non-domestic) arbitral awards.
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A These two primary concerns of the NYC are achieved by:

A first , requiring a court of a contracting state to refer a
dispute which comes before it, and falls within the scope
of an arbitration agreement to arbitration; and

A secondly , enabling the successful party to an
arbitration award to easily and simply enforce the award
In any country which is a party to the convention in
accordance with that countr
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A The NYC as an international treaty is interpreted by
reference to the rules of interpretation of international law
codified in Arts. 31 and 32 Vienna Convention on the Law of
Treaties: A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object
and purpose: Art 31(1).

A fContext0 compri ses, Il n addi tion t
relating to the treaty which was made between all the parties
In connexion with the conclusion of the treaty; (b) any
Instrument which was made by one or more parties in
connexion with the conclusion of the treaty and accepted by
the other parties as an instrument related to the treaty.
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A There shall be taken into account, together with context, any
subsequent agreement, or practice, and any relevant
International law rules: Art 31(3) and a special meaning given
to a term if it is established that the parties so intended: Art
31(4). Recourse may be had to supplementary means of
Interpretation where the interpretation under article 31 (a)
leaves the meaning ambiguous or obscure; or (b) leads to a
result which is manifestly absurd or unreasonable: Art 32.

A Accordingly the NYC is interpreted in light of its object and
purpose to promote international commerce and the
settlement of international disputes through arbitration.

A Note. approach in Indonesia and civil law countries: A Brief
on Arbitration in Indonesia, M Husseyn Umar, p. 52ff
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A The next most influential international legal instrument in
the present context is the:

United Nations Commission on International Trade
Law (UNCITRAL) Model Law on International
Commercial Arbitration commonly known as the
Model Law

>

A The Model Law is not legally effective on its own but is
simply a template for legislation for an arbitration law (a
lex arbitri) which may be enacted by individual states.
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A Model Law countries include many Asian countries:

A Australia; Bangladesh; Brunei; Cambodia, China (Hong
Kong and Macau); India; Japan; Malaysia; Myanmar,
New Zealand; Philippines; Republic of Korea,; Singapore,
Sri Lanka and Thailand

A Notable exceptions in Asia are the first and fourth most
populous countries in the world, the PRC and Indonesia.
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EIHENREIIRAINIGEESS

A The foundation of the arbitral process is the arbitration
agreement by which the parties refer their disputes to
arbitration.

A Once a binding arbitration agreement is entered Iinto:

A the parties will be subject to it so that if a dispute arises
which falls within its scope, the dispute must be resolved
by arbitration (if a party requires it).

A The arbitration agreemento0s
as well as the arbitrator appointed pursuant to it.
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t he arbi tr a

A Unless settled by agreement, the arbitral process will
culminate in an award capable of enforcement with curial
assistance.

A An essential quality of the arbitration agreement is that it
IS considered to be a contract independent of the
contract in which it is contained. Accordingly the
arbitration agreement survives termination of the
contract.



